THE SCHOOL BOARD OF ST. LUCIE COUNTY
Special Meeting (Personnel Hearing) - June 10, 2009

MINUTES
(St. Lucie County School Board v. Wendy Portillo, DOAH Case No. 08-5947)
The School Board of St. Lucie County held a personnel hearing in the School Board Room on June 10, 2009 at approximately 4:30 p.m.


PRESENT:
DR.  JUDI MILLER, Chairman





Member Residing in District No. 1




MR.  TROY INGERSOLL, Vice Chairman





Member Residing in District No. 5




DR.  JOHN CARVELLI





Member Residing in District No. 3




MRS. KATHRYN HENSLEY





Member Residing in District No. 4




MS.  CAROL A. HILSON





Member Residing in District No. 2

ALSO PRESENT:

MR.  MICHAEL J. LANNON, Superintendent




MS.  BETH COKE, Attorney for Superintendent




MR.  DANIEL B. HARRELL, Attorney to the Board



MS.  WENDY PORTILLO (Respondent)




MR.  DAVID WALKER, Attorney for Respondent

PERSONNEL HEARING
(Background) A description of the process leading up to the Board's personnel hearing is provided for the record (ref. Attorney Harrell's memorandums on file). 

Ms. Wendy Portillo (Respondent) is a teacher employed by the School Board.  In November 2008, the Superintendent sought to discipline the Respondent for just cause in accordance with section 1012.33, F. S., and the School Board Policy #6.301.  The basis for seeking the stated discipline was conduct of the Respondent that occurred in her classroom on May 21, 2008.

Upon receiving notice of the Superintendent's intention to seek termination, the Respondent requested a formal administrative hearing, and a hearing was held on February 2 and 3, 2009, before an Administrative Law Judge of the Division of Administrative Hearings of the Florida Department of Administration.  On March 31, 2009, the Administrative Law Judge entered a Recommended Order finding that the Respondent was guilty of misconduct in office, a one-year suspension without pay is warranted, and there is good and sufficient reason for changing the Respondent's professional services contract to an annual contract.  The ALJ recommended that the School Board enter a final order upholding the suspension of the Respondent's employment for a period of one year from November 18, 2008, and changing the Respondent's contract status from professional services to annual, contingent upon the availability of a position for which the respondent is qualified and certified.

In an Amended Recommended Order entered on April 9, 2009, the ALJ found that the Respondent was guilty of misconduct in office, a one-year suspension without pay is warranted, and there is good and sufficient reason for changing the Respondent's professional services contract to an annual contract.  He recommended that the School Board enter a Final Order upholding the suspension without pay, and changing the Respondent's contract status from professional services to annual, contingent upon the availability of a position for which the Respondent is qualified and certified.  The Amended Recommended Order was circulated to the Board on April 10, 2009.

Counsel to the Respondent filed written exceptions to the Amended Recommended Order on April 10, 2009 and Counsel to the Superintendent as petitioner in this proceeding filed a response to those exceptions on April 23, 2009.  All materials (transcript of ALJ hearing, exhibits A through T) provided by and to both parties in this case are on file in the School Board's permanent supplemental Minutes packet.  By agreement of the parties, exhibits proffered but not admitted into evidence have not been included.  Petitioner's Exhibit ZZZ and Respondent's Exhibit 10 are under seal and not included within the binder of materials.  These documents are filed separately and available to Board Members.  The School Board was provided with copies of the following pleadings filed subsequent to submission of exceptions, response, and proposed final orders:  a) Respondent's Motion to Reject Amended Recommended Order; b) Respondent's Response to Petitioner's Motion to Adopt Amended Recommended Order; c) Respondent's (First) Correction to Proposed Final Order; d) Respondent's (Second) Correction to Proposed Final Order, and e) Petitioner's Motion to Strike the Respondent's (1) Motion to Reject Amended Recommended Order and (2) Response to petitioner's Motion to Adopt amended Recommended Order.  

Chairman Judi Miller called the meeting to order and asked the Board's Attorney, Mr. Dan Harrell, to outline the procedure that was agreed upon by the parties to be followed during the scheduled hearing.  
- Members of the general public would have an opportunity to present

statements regarding the proceedings and the amended Recommended Order 
(each speaker limited to three minutes).


The following thirteen individuals addressed the Board and expressed their personal opinion 
about Ms. Portillo and the situation that occurred in her classroom:  Mary Hensley, Lenita Weisfeld, Queen Townsend, Carol Sheldon, Susan Meyer, Robin Marmitt, Zayd Portillo, Buster Nelson, Jeannine Johannas, Penny Mapp, Ami Dunn, Zak Portillo, and Susan Klein.
- Respondent, personally or through her designated representative, would proceed first to explain her position that the School Board should adopt exceptions to the Amended Recommended Order and modify the discipline imposed (ten minutes maximum).

Attorney David Walker, who represented Ms. Portillo, provided six documents for the Board's information and review (see supplemental Minutes' packet).  Attorney Walker described two exceptions to the ALJ recommended order that he was asking the Board to consider
1) Superintendent's statutory notice of his intended recommendation (exhibit YYY) when compared to the Superintendent's November 18, 2008 recommendation to the Board on a change of the Respondent's contract from professional services contract to annual contract the same being contingent upon the FLDOE revoking Respondent's teaching certificate, and 2) exception alleging there is no good and sufficient reason for the School Board to change her contract status (Conclusion of Law 54).
- Superintendent, personally or through his designated representative, would then proceed second to explain his position that the School Board should adopt the Amended Recommended Order as the Final Order of the Board (ten minutes maximum).

Attorney Beth Coke, who represented Superintendent Lannon, maintained that due process had prevailed.  The ALJ had heard evidence, weighed it, and determined there was just cause to sustain the Superintendent's recommendation.  Attorney Walker had not come forward with anything to meet the legal standard to change the recommendation, thus the exceptions should be denied and the order of the ALJ should be adopted. 
- Respondent would present a closing or rebuttal statement (five minutes maximum).

Attorney Walker contended that even if the Board accepted the Findings of Fact and Conclusions of Law, according to the evidence/argument he had presented, it could still change or decrease the recommended penalty.  Attorney Walker asked that the Board consider a reduction in penalty—that the Respondent's contract be reinstated.
- Superintendent would present a closing or rebuttal statement (five minutes maximum).

Attorney Coke maintained that the Board was being asked whether or not to adopt the ALJ Recommended Order. There were many opinions about the appropriate discipline.  The Superintendent had considered the Respondent's record and decided against termination even though there was evidence to support that action.  Attorney Coke asked that the Board adopt the ALJ Recommended Order. 
- School Board would render its decision or continue the matter to a date certain.

The Board was advised by Attorney Harrell that

-  it may not reject or modify the findings of fact unless the agency first determined from a review of the entire record, and states with particularity in the order, that the findings of fact were not based upon competent substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law;

- in its final order, it may reject or modify the conclusions of law over which it has substantive jurisdiction and interpretation of administrative rules over which it has substantive jurisdiction.  When rejecting or modifying such conclusion of law or interpretation of administrative rule, the board must state with particularity its reasons for rejecting or modifying such conclusion of law or interpretation of administrative rule and must make a finding that its substituted conclusion of law or interpretation of administrative rule is as or more reasonable than that which was rejected or modified.  Rejection or modification of conclusions of law may not form the basis for rejection or modification of findings of fact;

- it may accept the recommended penalty in a recommended order, but may not reduce or increase it without a review of the complete record and without stating with particularity its reasons therefore in the order, by citing to the record in justifying the action.

After a careful review of the entire record (several board members stated their viewpoint) and an infusion of policy in applying the Board's own rules, the School Board determined that amelioration of the justifiable penalty was appropriate under the circumstances presented, that the one year suspension without pay is a serious penalty, and that following the period of suspension the Respondent should be permitted to retain her employment status under a professional services contract.


Action:
There was a motion to accept the Findings of Fact set forth in



paragraph Nos. 1 – 47 of the Amended Recommended Order and



the Conclusions of Law set forth in paragraphs 48 – 54 of the



Amended Order.  It was further moved that the Board modify


the penalty recommended by the ALJ; uphold the suspension without



pay of the Respondent's employment for a period of one year from



November 18, 2008, and maintain the Respondent's employment



status under a professional services contract.  As with all other



certified employees holding a professional services contract, the



Respondent's continued employment following the period of



suspension will be contingent upon her remaining qualified and



certified as required by state law (Ingersoll/Hilson/Carried 5-0).
There being no further action or discussion scheduled to come before the Board, Chairman Miller adjourned the June 10, 2009 personnel hearing at approximately 5:57 p.m.

